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Advice from the Law Teaching ‘Profession 


Professor Samuel Williston of the Harvard Law School, whose article 
on the preparation of bar examinations begins on the opposite page, is one of 
the most distinguished members of our bar. He ts the reporter of the American 
Law Institute of the subject of Contracts, and to him must go a large share 
of the credit for that work, which ts soon to be\ published by the Institute as 
its first completed subject. In 1929 he received the American Bar Association 
medal awarded annually to a member of the bar of the United States for con- 
spicuous service in the cause of American jurisprudence. A great legal scholar, 
he has also had some years’ experience in active practice, and his counsel to bar 
examiners is well worth their attention. In subsequent numbers of this period- 
ical other able members of the teaching fraternity will discuss the same prob- 
lem, illustrating their points with examinations in other fields. The fact that 
Professor Williston, at one of the busiest periods in the whole school year, has 
been willing to write this article for “The Bar Examiner’’ is a striking proof 
of the interest which law teachers have in bar examinations and of the co- 
operation and help which bar examiners can get from them in the solution of 
their problems. 





Suggestions for the Preparation of a Bar 
Examination 


By PROFESSOR SAMUEL WILLISTON 
Of the Harvard Law School 


The purpose of a bar examination should be to test the applicant’s 
information in regard to principles and rules of law and, also, his capacity 
to apply them. The first of these requisites is obvious. The second has 
not always seemed so obvious to bar examiners, but clearly it is useless 
to be able to state in parrot-like fashion a rule of law unless the candidate 
can apply it. It is all very well to be able to state that a contract re- 
quires consideration, and that consideration consists of some detriment 
to the promisee or benefit to the promisor, but this knowledge will not 
help him unless he is able to apply these rules to actual cases. Experience 
proves that only by study of concrete problems does any student acquire 
thir power. If he has acquired it he can apply the principles to states 
of .act that he has never previously considered. An examination, there- 
fore, must test his capacity, and an added reason for so doing is because 
skill of this sort cannot readily be obtained by brief cramming while 
a mere statement of rules can often be quickly mastered. Answers to 
problems should not be judged wholly on the correctness of the result 
reached; meritorious legal arguments should receive credit, though the 
conclusion is erroneous. How much credit should be given for such an- 
swers will vary with different questions. Some questions are open to 
fair argument on both sides, and others are not. Moreover the general 
style and manner of expression should not be wholly disregarded. A very 
few pages of an examination book often disclose to a trained examiner 
whether the writer is clear in thought and exact in expression, or is 
muddy in thought and sloppy in expression. These qualities bear no 
well-defined relation to the correctness of an answer, but they are of 
vital importance. 


Considerable time has to be allowed a student for answering ques- 
tions of the type suggested. At Harvard we allow four hours for ten 
questions. This gives a student twenty-four minutes on the average for 
each question. It is not possible in the ordinary bar examination to allow 
so great a length of time. Moreover, questions on a bar examination 
should, for the most part, deal with practical questions to which but one 
correct answer is appropriate. The moot questions that we often put on 
law school examinations in order to invite arguments for or against a 
particular decision take more time to answer than is likely to be avail- 
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able, and they are also more difficult for a bar examiner to mark satis- 
factorily. Nevertheless, I think the fundamental characteristics of most 
of the questions at Harvard and most other law schools should be found 
in bar examinations. Namely, the questions should present concrete 
problems, rather than request statements of definitions or rules detached 
from specific facts. 


I am informed that bar examinations in most states fall into two 
classes: “First, there are those states where the examination is divided 
into subjects and from 14 to 18 subjects are given generally in the course 
of four sessions of three or four hours each. Occasionally five or six 
three-hour sessions are provided for. As a rule ten questions are given 
in each subject and an hour is allowed for these ten questions.” 


“The other class of examinations are ones which also extend over a 
period of four to six three-hour sessions, but only 40 or 50 questions in 
all are given and these are not divided up by subjects, nor any definite 
number of subjects required to be covered.” 


I do not see how this difference affects the character of questions that 
should be asked, so long as the average time allowed for each question 
remains the same. It is probable that an applicant under either form is 
allowed an average time of less than ten minutes for answering a ques- 
tion. The applicant for the bar, therefore, has less time to study the 
question and reflect upon it. It follows that the statement of facts in a 
question should be brief and clear. The elaborate statements that are 
permissible in a law school examination should be excluded. 


I can give but few hints that may be useful, and these can be only 
of a very general character. 


It is very desirable to accumulate questions throughout the year. The 
attempt to frame hastily ten or more good questions at once is puzzling 
and burdensome. The result achieved in this way is not likely to be 
satisfactory unless a great deal of time is devoted to it. On the other 
hand, interesting questions come before most lawyers a number of times 
in the course of a year, and if a note is made of such a question when it 
occurs, the examiner will have a reservoir to draw upon. 


Questions should not all be of the same sort. Lawyers are called on 
to deal with two common types of legal problems: (1) to determine the 
legal consequences of facts that have already occurred; (2) to achieve a 
desired result where the field is still open. Questions may well present 
each type of problem. An occasional question of a more general sort is 
also permissible as a variant as in question 10 suggested below. Moreover, 
somewhat fuller knowledge of the law and the decisions can be demanded 
in a law school examination on a particular course which students have 
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just completed than can fairly be expected in a bar examination on the 
whole field of the law. 


I append a few questions and answers as illustrations. They all re- 
late to the subject of contracts. 


QUESTIONS 


1. Question: A sends an offer for the sale of goods to B, which is 
received June first. B accepts the offer on June third. Is there a 
contract? 


Answer: No. A mercantile offer must be accepted not later than 
the day after which it is-received. 


2. Question: <A sends, on June first, to B, an offer by mail which is 
received on June third. An acceptance is mailed by B on that day. 
On June 4, A telegraphs B a revocation of his offer, and the telegram 
is received on that day. On June 5, A receives B’s letter of accept- 
ance. Is there a contract? 


Answer: There is a contract. An acceptance authorized to be sent 
by mail takes effect when mailed. A revocation is not effectual until 
received. 


3. Question: A sends B a written order for goods from a branch office. 
At the top of the letter head there is printed “No contracts are 
binding unless confirmed by the head office.” B accepts the offer 
and ships the goods. He does not observe the printed sentence. A, 
under directions from the head office, refuses the goods. Can B 
recover? 


Answer: Not unless the printed sentence was in such small type or 
in other ways obscured so that a reasonable person would not be 
likely to read it. 


4. Question: A enters into a building contract with B by which A 
contracts to construct a building according to certain plans for 
$20,000, which B contracts to pay. During the progress of the work 
prices of labor and materials rise, and A informs B that he will not 
finish the work unless B promises to pay $5,000 additional. B prom- 
ises and A finishes the work. B then refuses to pay the additional 
$5,000. Is he liable? 


Answer: (The answer will vary in different states. In most states 
the answer first given is the proper one.) 
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B is not liable. A was under a duty to construct the building 
and performance of this duty is not sufficient consideration. 


B is liable. The second agreement operates as a rescission 
of the first and substitution for it. 


5. Question: A owes B money and sends B a check for less than the 
amount claimed, stating the check is sent in full satisfaction. B 
cashes the check but writes A before doing so that he does not accept 
the check in full satisfaction, but credits its amount on account. 
Can B recover the balance of his claim? 


Answer: If the claim was unliquidated or the subject of an honest 
dispute, B cannot recover. Acceptance of the check operates as 
assent to A’s proposition in spite of B’s letter. If, however, the 
claim was a liquidated and undisputed debt, even an express agree- 
ment to take a smaller sum would not preclude the creditor from 
recovering the balance. Therefore, assent implied from taking the 
check will not do so. 


Question: A contracts to sell B A’s house and land on the first of 
the following month, and B promises to pay $20,000 for it on that 
day. Before the time for conveyance the house is destroyed without 


fault of either party. Can A compel B to take a conveyance? 
Answer: (The answer to this question will vary in different states). 


1. B is regarded as the owner in equity from the time of the 
contract, and A can enforce specifically B’s contract in spite 
of the destruction of the house. 


A cannot enforce the contract because he is unable to make 
a proper conveyance which is a concurrent condition of B’s 
duty to pay. , 


If B has been given possession under the contract and the 
beneficial use of the property, substantial performance is 
deemed to have then taken place and A can enforce the 
contract, but if A is still in possession at the time of the 
destruction of the house, he cannot recover. 


Question: One of several joint debtors wishes to make payment of 
the share of the debt which as between himself and his co-debtor he 
should pay, provided that the creditor will give him a discharge. 
Can the creditor safely do this; if so, how? 


Answer: The creditor can safely give the debtor a covenant not to 
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sue. He must not give a release. (This may be affected by local 
statute.) 


Question: Would it make a difference in the previous question if 
the debtor paid less than the share which as between himself and his 
co-debtor he should pay? 


Answer: If there is no relation of principal and surety the creditor 
can safely give the covenant not to sue, but it will not accomplish 
so satisfactory a result as in the preceding question for the debtor 
who pays; since after the creditor has collected the remainder of the 
claim from the co-debtor, the latter can compel the debtor who paid 
less than his share to pay as damages the amount of the deficiency. 
If the debtor who makes the settlement is a principal debtor and the 
creditor knows of the suretyship relation he must expressly reserve 
rights against the surety or the surety will be discharged. 


Question: A creditor assigns his claim and thereafter fraudulently 
assigns it to two other persons. All the assignments are taken by 
the assignees in good faith and for value. The third assignee 
collects and neither he nor the debtor is then aware of the other 


assignments. Can he keep what he has collected, and is the debtor 
liable to the first assignee? 


Answer: The third assignee who has collected can keep what he 
has obtained. The power of the assignor to discharge the claim is 
not lost by an assignment unless the debtor has knowledge thereof. 
And as the assignor could give such a discharge even though it was 
a fraud to do so, he can empower other persons such as later 
assignees to do so. The debtor is therefore discharged; and if the 
third assignee had no notice of earlier assignments he has innocently 
acquired a legal right to the money and he can keep it. 


Question: What is the Sherman Law? 


Answer: The Sherman Law is a Federal Statute which makes 
criminal every contract combination or conspiracy in restraint of 
interstate or foreign commerce. It gives any person injured in his 
business by anything forbidden by the Statute the right to recover 
treble damages and costs. In the interpretation of the Statute re- 
straint of trade has been held to mean an unreasonable restraint of 
trade. It is immaterial what form the combination takes, whether 
a contract, trust, corporation, or merely harmonious understanding. 
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Bar Examiner Portraits 


John Kirkland Clark 


President, New York State Board of Law Examiners 


In a half-column of fine print in “Who’s 
Who,” the life and achievements of John Kirk- 
land Clark, for ten years President of the New 
York State Board of Law Examiners, are set 
forth. A graduate of Yale just before the turn 
of the century and a Phi Beta Kappa, he received 
his law degree cum laude from Harvard in 1902. 
After eight years of practice, he became deputy 
district attorney under Charles S. Whitman, then 
assistant district attorney, and later Republican 
candidate for district attorney. For several years 
he lectured in New York Practice at the Harvard 
Law School and all through his years of practice 
he has engaged in many public enterprises. His 

firm is Clark and Baldwin, with offices at 72 Wall Street. 


At the present time he is a member of eight associations of lawyers 
and of nine clubs, and is also strenuously occupied as trustee, director 
or officer in at least four other separate associations concerned with 
political affairs and civic improvement. In addition to presiding over the 
Community Councils of the City of New York and acting as Secretary- 
Treasurer of the Phi Beta Kappa Alumni in New York, he is also Past- 
President of the Lions Club of New York, member of the Board of Trus- 
tees of the Society of Medical Jurisprudence, and Chairman of the Section 
of the American Bar Association on Legal Education and Admissions to 
the Bar, from which it appears, without argument, that his activities 
cover a wide scope. He has never found a time when he has not had 
at least six things to do at once, and he has the amazing faculty of doing 
them all well. 

Over his desk in his offices in the building of the Association of the 
Bar of the City of New York hangs a highly prized possession, a portrait 
of one of the most distinguished jurists of our time. On it is inscribed 
a sentiment shared by all those who are well acquainted with the likeable 
chairman of the bar examiners of the Empire State. It reads: “To John 
K. Clark, with appreciation of the clear mind and loyal spirit that are 
housed in his attractive form,” and is signed “from his friend and fellow 
worker, Benjamin N. Cardozo.” 
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Some Further Worm Turnings 


The additional student opinions on examination questions which are 
given herewith conclude the criticism in general and specific terms which 
these young men have to offer on present-day bar examinations. Even 
as this is being writen, some of these men are probably laboring away 
trying to write down something which will convince their own particular 
examiners of their qualifications to become members of the bar. We 
are grateful to them for the opinions which they have given us. Prob- 
ably they are about as well qualified as anyone else to pass judgment, for 
they are the product of excellent law schools and they can therefore 
judge to what extent bar examinations and first-grade legal education of 
today synchronize. At least their opinions will be read with interest, 
and undoubtedly it is true that the more thought and attention that can 
be given to this perplexing subject of bar examinations, the better the 
examinations will become. The opinions given are those of students 
listed in the last issue of “The Bar Examiner’: 


Duke University 


“As near as possible, we think that a good bar examination question 
should involve an important principle of law. By this requirement we 
do not wish to exclude reasonably difficult questions. Rather we would 
exclude questions on rare and particular rules of law, knowledge of which 
may depend to some extent on chance. Questions should test the reason- 
ing power of the student rather than his memory. Some test should be 
made of the student’s ability to analyze a state of facts and apply rules 
of law thereto. 


“As far as possible opportunity for guessing should be eliminated. 
For this reason we excluded all ‘yes’ and ‘no’ questions.” 


Harvard University 


“Accepting the bar examination (as it seems to be limited in prac- 
tice) as a test for determining a candidate’s intellectual qualifications 
only, it seems clear that the questions propounded 


(1) Should aim to determine the candidate’s ability to apply his 
knowledge of law to a given factual situation, rather than his 
abstract knowledge of general legal principles learned by rote. 
Statement of facts in terms of legal effect is frequently only a 
facile form of reaching the latter result; unless countervailing 
considerations of convenience are present, these should be 
avoided also. 
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(2) Should not unduly emphasize procedural details to the exclu- 
sion of substantive analysis. Mastery of the intricacies of 
local practice is no guarantee that the applicant is otherwise 
competent. 


“T believe that ‘Yes-No’ questions have a proper place on bar exam- 
inations, greatly increasing the possible range which may be covered. 
However, they should conform to the same criteria as essay questions, 
and in justice to the mental honesty of the candidates, should accurately 
frame one definite issue which may be categorically answered. 


“Lastly, in fairness to a candidate who is undoubtedly under a severe 
strain, I believe that all the essay questions should be of substantially 
the same difficulty, taking approximately the same time to answer, so 
that it will be easier to gauge one’s time. Adequate coverage of a whole 
course may be secured by care in framing questions, and the use of 
‘Yes-No’ questions. Essay questions so framed that they may be ap- 
proached from several different aspects more successfully bring out the 
candidate’s ability than do short questions setting out a single problem.” 


Another student of Harvard University comments as follows: 


“In my opinion a good examination question is one which sets forth 
a set of facts calling for the solution of a specific problem or problems. 
True-false questions are of this kind. Such a question is a real test of 
the examinee’s ability to understand and apply the principles he should 
have learned in law school. 


“The other type of question asks, ‘What is evidence?’ or ‘When is a 
witness incompetent?’ It calls for and receives an indiscriminate un- 
loading of memorized verbiage and tests the tenacity of the examinee’s 
memory rather than his grasp of what the principles really mean.” 


New York University 


“Precedent to a classification there must be a determination of a 
standard of valuation. And an evaluation of bar exam questions must 
necessarily depend upon the purpose of the bar examination. Two pur- 
poses seem evident: 


(1) A test of the applicant’s knowledge. 


(2) A test of the applicant’s legal ability—particularly power to 
assimilate a mass of facts, determine the essential questions 
involved and to reason logically and legally. 


Properly, the emphasis of bar examiners should be upon the second of 
these. Graduation from a recognized law school should be sufficient 
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certification of the applicant’s qualifications from the point of view of 
knowledge. However, in the examination on adjective law where analysis 
is less emphasized than knowledge there should be an equal emphasis in 
the questions on both purposes, especially in reference to evidence. 


“Consequently, questions calling for knowledge solely, as ‘State 
the law of ... and its limitations’ miss their mark. From a student’s 
point of view they are unfair requiring him to organize an essay under 
the pressure of examination. Questions should be put in such fashion as 
to frame the issues involved within reasonable limits so that the applicant’s 
mind may concentrate on the solution of the particular problem instead 
of trying to force a presentation of the various phases of the general law. 


“In view of the vogue of ‘Yes-No’ questions, it is necessary to remark 
that an investigation of these questions as listed shows that the one 
minute allotted to each is considerably inadequate—the points involved 
are usually as difficult as those in essay questions and require consider- 
able and careful thought. Moreover, part of the time allotted to these 
answers is taken up by a reading and a necessary rereading of the state- 
ment of facts upon which the questions are based. It is suggested that 
a minimum of two minutes be allowed to each ‘Yes-No’ question. Further, 
the long-standing criticism of this type of question that often ‘yes’ or 


‘no’ is not a complete answer because of possible ambiguities due to 
wording or missing facts, still has force. 


“One very common element of unfairness in questions is the inade- 
quacy of the time allotment. The statements of facts are often long and 
complicated, requiring deliberate and careful analysis, and the answers 
cannot be given without a preliminary organization of the points in- 
volved. There can be no point in hurrying the applicant. Real insight 
into his knowledge or analytical ability can be gained only by allowing 
him a liberal and adequate opportunity to express himself. Moreover, a 
larger time allowance for each question will aid to relieve the examina- 
tion of some of its pressure that so often prevents the applicant from 
doing justice to himself.” 


Another general comment is in the following language: 


“The primary purpose of bar examinations should be to test the 
competency of the applicant for the profession of law rather than to erect 
an arbitrary standard which few may meet. The two elements of com- 
petency that can be tested by a written examination are knowledge of the 
fundamental principles of the law and the ability to utilize them in apply- 
ing it to new fact situations. In order that the extent of knowledge may 
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be fairly examined, a wide and diversified field must be covered since this 
tends to eliminate chance in acquiring specific information. The ‘Yes-No’ 
type of question is particularly suited for this purpose. They are, how- 
ever, subject to an important limitation, namely, that different inferences 
may sometimes be properly drawn from a given statement of facts which 
naturally lead to different conclusions. It would therefore seem best to 
allow a brief qualifying statement to be added to the answer where a 
student deems it necessary. Otherwise he may know the law governing 
the point and yet be unable to answer definitely one way or the other 
through no fault of his own. If the examiner later discovers from the 
results of the examination that different inferences were reasonable he 
may mark qualifying statements accordingly. 


“Knowledge and ability to reason may both be tested in the essay 
type of question. Statements of facts should not be complicated but 
should be so worded as to give the student a clear picture of what is 


called for.” 


A third law student of New York University writes: 


“Whether or not a written examination with strict time limits is the 
better method of testing an applicant’s knowledge of law and his ability 
to reason logically remains a moot question, in spite of the fact that it is 
the almost universal means employed in choosing between applicants. 
Perhaps the best reason for such prominence lies in its antiquity. Ex- 
aminers still cling to this questionable method in the face of the recog- 
nition of comparatively recently discovered factors which should be con- 
sidered in determining the qualifications of applicants for a certain priv- 
ilege or position. 


“Yet even this vehicle for discrimination can be used with greater 
justification when planned with certain factors in mind. For instance, 
the oppressive limitation of time makes for the hasty analysis of factual 
situations and confusion of thought. Questions which call for general 
discussions of a field of law, and oftentimes several fields, tax one’s mem- 
ory and his ability to compose an essay inclusive of all he can remember; 
such a result should not be sought with any time limitation. Questions 
which force a recollection of detailed and unimportant rules of law which 
are seldom used and quickly forgotten do not serve the alleged purpose 
of a written examination. True-false questions involving more than one 
point of law, or a point of law which is unsettled, are no test of the ex- 
aminee’s ability to reason. Every written examination question should 
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afford an opportunity to state ‘why’. 
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University of Washington 

The opinions of two students are as follows: 

“Fair bar examination questions should 

(1) Have factual clearness and conciseness, for they should ex- 
amine the student primarily on the law. 

(2) Be in the nature of hypothetical cases, rather than general 
questions. 

(3) Not involve memory of technical statutes, but should rather 
involve common law principles. 

(4) Adjust apparent intended answer to time given for the answer.” 

“The following seem, in.my opinion to be the prerequisites of an 

ideal examination question: 

(1) As to form, it should be definite and certain. Ambiguous phras- 
ing and terms should be lacking. 

(2) As to substance it should be concise and involve only one or two 
problems at the most. The person answering it can attack 
the problem at its heart at once, without wasting valuable time 
trying to do justice to each of many points which, by very 
necessity, will be of varying importance. 

The questions should not be mere ‘memory questions’; instead 


they should be of a type to involve a call for reasoning pri- 
marily. A lawyer can always look up the law. 

Finally, the questions should be so formulated as to bear a 
reasonable proportional relation to the time allotted to the 
answer. The significance of the subject being asked about and 
its relative importance must be taken into consideration.” 


A third student has the following comment: 


“The purpose of a bar examination question, in my opinion, is to 
give the examiner an index to the reasoning ability and general knowl- 
edge of the applicant as to the particular phase of law covered by the 
question. With that in view, there are certain elements which I con- 
sider essential to a good examination question, viz.: 

(1) The question should be stated clearly and concisely so as to 
directly raise the point in controversy. This would give the ap- 
plicant the opportunity of determining the rules of law applic- 
able and to apply them without waste of time or effort in 
winnowing out the chaff. 

The question should not involve over two or three different 
points of law, and each should have a direct bearing on the 
particular phase of law which it attempts to cover. 
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(3) The question should not call for a memorization of particular 
rules, necessitating a parrot-like repetition of those rules. 


“Generally, I would favor a purely objective multiple choice type of 
question. This type of question permits the applicant to apply the 
general rules of law he has learned, to reason, and to indicate his opinion 
without the necessity of phrasing his answer so that the examiner may 
gather his particular meaning. To reach a correct result in such a 
question requires a thorough knowledge of the general rules of law, an 
ability to analyze the problem involved, and an ability to apply his 
knowledge, by a process of reasoning, in reaching the correct result.” 


University of Chicago 


“The group commenting on these questions felt that the most desir- 
able question in a bar examination would be one which tested knowledge 
of the more general legal principles and the ability to recognize the 
proper situations in which to apply them rather than one which called 
for an exhaustive knowledge of local statutes and specific pronouncements 
of the local supreme court. With this in mind, there seemed general ob- 
jection on one hand to questions dealing in detail with procedural re- 
quirements, calling for mere definitions, or for listing the necessary steps 
in accomplishing a certain result. It is not contested that this type of 


knowledge is necessary to the lawyer; it is doubted if it is as useful for 
testing purposes. 


“On the other hand it was felt that under the conditions, internal 
and external, under which a bar examination is apt to be taken that a 
question especially long and complicated, or one containing a large num- 
ber of points, and more especially if the points are not closely related to 
each other, will be too difficult for the student to handle, though it might 
be quite all right on an ordinary scholastic quiz. 


“The best type of question was felt to be one which presented, in 
the form of a simple and clearly defined factual situation, one problem 
or a few related problems of law, not too easy of solution.” 


Yale University 


“Time allowance for questions in general is too short. A compar- 
atively small number of questions, with reasonable time allowance, is a 
more valuable test of capacity. Categorical questions have not the same 
value as those requiring analysis of fact situations, but they do test in- 
formation and ease the strain in an examination containing questions of 
the other type with too limited time allowance. Repeated analysis of 
unfamiliar fact set-ups under pressure is very taxing.” 
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A Problem for Character Committees 


At the June, 1919 or 1920 bar examination conducted by the Ne- 
braska State Bar Commission, a young man presented himself for ex- 
amination who had filed his application only two days previously whereas 
the rules required that the application be filed thirty days before the date 
of the examination. The young man pleaded with the Commission so 
strenuously that it was finally agreed to let him take the examination, 
with the understanding that if he passed, an investigation would be made 
as to his moral qualifications which, if satisfactory, would entitle him 
to admission at the opening of the Supreme Court in the fall. 


This candidate gave for reference the names of two Omaha lawyers, 
and upon his completing the examination, a member of the Commission 
called on one of them, the chief assistant in the prosecuting attorney’s 
office. The chief assistant said he knew the applicant and asked why 
the inquiry was being made. After being told that the young man had 
applied for admission to the bar, he informed the Commissioner that the 
candidate had been employed by a lawyer in Omaha and had embezzled 
money belonging to this lawyer, that a complaint had been filed against 
him, to which he had pleaded guilty, and that he had been paroled to the 
chief assistant by the Judge of the Criminal Court. The lawyer from 
whom he had embezzled was the young man’s other reference. 


The Commissioner reported his findings to the Secretary of the 
Nebraska State Bar Commission and, under these circumstances, the ap- 
plication for admission was denied. 

Nothing more was heard of the matter for about ten years, when, 
during the early part of 1931, a young man came into the investigating 
Commissioner’s office, introduced himself, recalled the circumstances fol- 
lowing his application, and asked what chance he now had of being ad- 
mitted to the bar. He stated he had left Omaha shortly after taking the 
bar examination, had gone to South Dakota, where he served a term or 
two as deputy sheriff, and then had been elected sheriff, which office he 
held for two years; that he had conducted himself in a proper manner in 
all respects; and that he regretted very much the record against him in 
Nebraska. He said the only way he could account for his misstep was 
the fact that, at the time of the embezzlement, he had been out of the 
army but a short while and that his action must have been an aftermath 
of the injuries which he had suffered in the army. 


If investigation substantiated this candidate’s claim, in reference 
to his conduct during the last ten years, and he was able to pass the bar 
examinations, should the Character Committee recommend his admission? 
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Lawyers Per Unit of Population 


In the 67 Cities Having a Population of Over 100,000 in 1920 


CITIES 


Number 
of 
Lawyers 
1920 


Number 
to Each 
100,000 of 


Number 
of 


Population Lawyers 


1920 


1930 


Increase or 
Decrease 


Number in Number 


to Each 


of Lawyers 


100,000 of per 100,000 
Population of Population 
1 


930 


1920-1930 





Akron, Ohio 

~—~ Albany, N. Y. ............ 
Sieeta, Ga. ................ 
Baltimore, Md. .......... 
Birmingham, Ala. ...... 


Boston, Mass. ............ 
— Bridgeport, Conn. ...... 
Buffalo, N. Y. ............ 
~ Cambridge, Mass. ...... 
Camden, N. J. ............ 


Chicago, IIl. -............... 
Cincinnati, Ohio 
Cleveland, Ohio 
Columbus, Ohio 
Dallas, Texas 


— Dayton, Ohio 
Denver, Colo. -............. 
— Des Moines, Iowa 
Detroit, Mich. -.......... 
Fall River, Mass. ........ 


— Fort Worth, Texas .... 

— Grand Rapids, Mich. .. 

~Hartford, Conn. ........ 
Houston, Texas 
Indianapolis, Ind. ...... 


‘Jersey City, N. J. -.... 
Kansas City, Kans. .... 
Kansas City, Mo. ........ 
Los Angeles, Cal 

Louisville, Ky. -..........- 


Lowell, Mass. .............- 
Memphis, Tenn. ........ 
Milwaukee, Wis. ........ 


212 
334 
442 
1,327 
332 


1,399 
123 
759 
262 

75 


4,653 
734 
997 
501 
474 


221 
816 
360 
1,232 
68 


326 
158 
184 
416 
676 


298 
135 
1,030 
1,686 
405 


86 
360 
596 


102 
295 
220 
181 
186 


187 
86 
150 
239 
64 


172 
183 
125 
211 
298 


145 
318 
284 
124 

56 


306 
115 
133 
301 
215 


100 
133 
317 
292 
172 


76 
222 
130 


252 


368 
394 
608 
1,602 
419 


1,896 
149 
1,000 
318 
110 


6,576 
917 
1,219 
577 
598 


282 
897 
441 
2,255 
87 


454 
172 
244 
774 
862 


487 
159 
1,394 
3,236 
583 
128 


440 
790 


144 
309 
225 
199 
161 


243 
102 
174 
280 

93 


195 
203 
135 
199 
230 


140 
312 
309 
144 

75 


278 
102 
149 
265 
237 


154 
130 
349 
261 
189 


128 
174 
137 


Increase Decrease 


42 
14 

5 
18 


56 
16 
24 
41 
29 


23 
20 
10 





Increase or 
Decrease 
Number Number in Number 
CITIES Number to Each Number to Each of Lawyers 
of 100,000 of of 100,000 of per 100,000 
Lawyers Population Lawyers Population of Population 
1920 1920 1930 1930 1920-1930 





In D 


Minneapolis, Minn. .... 848 223 1,134 244 21 
=~ Nashville, Tenn. ........ 188 159 272 177 18 
Newark, N. J. ............ 541 131 947 214 83 
New Bedford, Mass 66 54 86 76 22 
— New Haven, Conn. .... 241 148 315 193 45 


New Orleans, La. ...... 505 130 729 159 29 
New York, N. Y. ........ 11,499 205 18,281 264 59 
— Norfolk, Va. ................ 244 211 292 225 14 
Oakland, Cal. .............. 409 189 498 175 ioe 
~Omaha, Neb. .............. 450 235 555 259 24 


—Paterson, N. J. .......... 160 118 243 175 57 
Philadelphia, Pa. ...... 1,880 103 2,291 117 14 
Pittsburgh, Pa. .......... 121 1,001 149 28 
Portland, Oregon 286 860 285 oe 
Providence, R. I. ........ 127 382 151 24 


Reading, Pa. ................ 81 76 68 





Richmond, Va. .......... 175 361 197 22 
Rochester, N. Y. -....... 144 485 148 4 
St. Louis, Mo. .............. 166 1,507 183 17 
St. Paul, Minn. .......... 230 679 250 20 


~ Salt Lake City, Utah.. 306 259 366 260 1 

~San Antonio, Tex 344 213 491 212 ear 
San Francisco, Cal 283 1,712 270 
Scranton, Pa. .............. 163 118 160 112 
Seattle, Wash. ............ 891 283 1,017 278 


—Spokane, Wash. .......... 313 300 235 203 
~Springfield, Mass. ...... 141 109 208 139 
Syracuse, N. Y. .......... 379 221 518 247 
Toledo, Ohio 336 138 512 176 
Trenton, N. J. ............ 106 89 143 116 


Wilmington, Del. ........ 99 90 129 121 
~ Worcester, Mass. ........ 190 106 249 127 
Yeukers, N. Y. ............ 229 229 371 276 
Youngstown, Ohio .... 177 134 244 144 


i . 48,204 176 67,785 206 
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Lawyers Per Unit of Population 


States Showing Increase in Lawyers During Last Decade 


Rank Increase in 
According Number Number Number of 
to Number Number to Each Number to Each Lawyers 
of Lawyers of 100,000 of of 100,000 of per 
per Unit of Lawyers Population Lawyers Population 100,000 of 
Population 1920 1920 1930 1930 Population 

1930 1920-1930 





1 Dist. of Columbia 2,415 552 3,477 714 162 
5 Florida 1,137 117 2,615 178 61 
3 New York 18,473 178 27,593 219 41 
8 New Jersey 3,918 124 6,633 164 40 
9 Massachusetts ... 4,954 129 6,940 163 34 


6 Maryland 146 2,782 171 25 
15 113 8,886 134 21 
24 Connecticut 97 1,886 117 20 
11 Missouri 133 5,560 153 20 
10 __—si(llinois 136 11,770 154 18 


29 ~=«OVirginia 86 2,419 100 14 
21 #=Minnesota 110 3,145 123 13 
46 North Carolina.... 62 ° 2,389 75 13 
30 ~=Rhode Island 85 675 98 13 
39 Wisconsin 75 2,600 88 13 


44 Louisiana 67 1,632 78 11 
40 Delaware ' 77 207 87 10 
31 Georgia 87 2,813 97 10 
35 Michigan 83 4,507 93 10 
19 Nebraska 118 1,751 127 9 


18 Oklahoma 139 3,514 147 
34 Tennessee 87 2,484 95 
43 Arkansas 76 1,512 82 
41 Pennsylvania 78 8,093 84 
47 South Carolina -... 59 1,135 65 


23 = Indiana 3,818 
26 104 2,634 107 
32 95 1,832 97 
28 Kentucky 99 2,639 
22 603 
49 Alabama 60 1,598 60 
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States Showing Decrease in Lawyers During Last Decade 


Rank Decrease in 
According Number Number Number of 
to Number Number to Each Number to Each Lawyers 
of Lawyers STATES of 100,C00 of of 100,000 of per 
per Unit of Lawyers Population Lawyers Population 100,000 of 
Population 1920 1920 1930 1930 Population 

1930 1920-1930 





25 114 6,591 
37 West Virginia .... 91 ., 1,554 
48 Mississippi 65 1,249 
27 South Dakota 110 743 
17 Wyoming 138 300 


36 Vermont 98 331 
33 Maine j 104 763 
45 New Hampshire .. 86 363 
20 +# Arizona 133 542 
38 North Dakota 97 600 


42 New Mexico 94 350 
12 Colorado 164 1,563 
7 Oregon 182 1,595 
14 Washington 164 2,285 
4 California 197 10,109 


18 151 580 
16 Montana 160 714 
2 Nevada ’ 297 231 


_— 


OCOODOm orwe 


United States 116 = 160,605 





Some Random Thoughts about the Lawyer-Population 
Tables 


1. During the ten years from 1920 to 1930, while the population has 
increased 16%, the number of lawyers has increased 31% or almost twice 
as fast. Thirty states and the District of Columbia show an increase in 
the ratio of lawyers to population during the ten-year period, while 18 
states show decreases. Forty-eight cities which were over 100,000 in 1920 
show an increase in the lawyer population ratio from 1920 to 1930. Nine- 
teen cities of the same class show a decrease. As between large cities and 


states, the following comparison is enlightening: 


Number of Lawyers per 
100,000 of Population 


1930 
United States 131 
67 Large Cities 206 


From this it is apparent that lawyers are more plentiful in relation 
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to the population in the large cities than in the country as a whole and 
that the ratio is increasing more rapidly in the large cities. 


2. In all but 2 of the 14 states having the largest populations, the 
ratio of lawyers to population has increased during the ten years under 
consideration. The 2 states showing decreases in the ratio are California 
and Texas, in both of which the population in the large cities has in- 
creased faster proportionately than the lawyers. In the 3 largest cities in 
California the proportionate decrease has been considerable. In the 4 
largest cities in Texas there has been a decrease, and it has been of con- 
siderable proportions everywhere except in San Antonio. These are the 
only states (except Washington) where there has been a decrease in the 
lawyer-population ratio in all the large cities in the state. A guess might 
be hazarded that this was due to the exodus of attorneys in Texas to the 
oil regions and in California to the phenomenal increase in population 
(66% since 1920). 


3. Of the 10 most populous states, 7 rank among the first 15 in the 
number of lawyers per unit of population in 1930. 

Of these same 10 states, 6 rank among the first ten in the amount 
of increase in the number of lawyers per unit of population during the 
1920-1930 period. 


4. Conversely, of the 10 least populous states, 8 show decreases in 
the ratio of lawyers to population. Half of these 10 are among the 10 
states showing the greatest decrease in this ratio. 


5. This indicates that there is a direct connection between thickly 
populated areas and the number of lawyers per unit of population. These 
jurisdictions have a tendency to attract more than the normal number of 
lawyers. Especially is this shown to be true in the last decade, during 
which the states ranking highest in population have on the whole shown 
the greatest increase in the proportion of lawyers to population. This 
causal connection is substantiated by the fact that the states having the 
smallest population have, generally speaking, registered the greatest de- 
creases in the proportion of lawyers to total inhabitants. 


6. Some interesting geographical conclusions can be drawn. Of the 
10 states showing the greatest decrease in the number of lawyers per 
population, 9 are western states and the tenth, North Dakota, is middle- 
western. The 5 states showing the greatest increase are along the east- 
ern seaboard. Of the next 13 states showing the largest increase, only 2 
are west of the Mississippi. Of the 7 states having the fewest lawyers per 
100,000 population in 1930, 6 are southern states. 


7. It may or may not be a coincidence but of the 7 states which have 
no requirements, either of general education or of legal training, and 
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where presumably admission to the bar is less difficult on the whole than 
elsewhere, 5 of them show an increase in the lawyer-population ratio. 


8. In 12 cities of 500,000 or more, in 1920, there were 176 lawyers 
per 100,000 inhabitants, or the same average as in the 67 cities for which 
the table is given. In 1930 these 12 cities showed an average of 210 
lawyers per 100,000 or a somewhat greater increase than the average for 
the 67 cities. In New York City the lawyer-population ratio is 264 
lawyers to every 100,000 inhabitants, and during the ten-year period the 
increase in the number of lawyers, as compared to the increase in popu- 
lation, is twice as great as the same figure for New York State exclusive 
of New York City. And yet for all this evidence of the attractiveness of 
large centers of population to the lawyer, the fact remains that while the 
percentage of lawyers in the 67 cities in 1920 was 39% of the total in the 
whole country, by 1930 it had only increased to 42‘7, a comparatively 
small change. 


9. There are some indications of an evening-up process going on 
since 1920; that is, in the states which were most lawyered in 1920, there 
is a tendency to decrease the ratio of lawyers-to-population, and those 
which were least lawyered in 1920 have had some increase. Thus, of 
the 8 states having 150 or more lawyers to each 100,000 of population in 
1920, every one except New York shows a decrease in this ratio in 1930. 
Of the 8 states having 76 or less lawyers to each 100,000 in 1920, every 
one except Mississippi shows an increase in this ratio in 1930, although 
in only 4 of those states is the increase at all substantial. 





News from the Boards 


Bar Examiner Megan Gets an Encore as President of 
The Chicago Bar Association 
(From the Editorial in the Chicago Daily News, Tuesday, May 17, 1932) 


“Because of the importance of the investigation of receivership 
abuses begun by the Chicago Bar Association under the direction of 
President Charles P. Megan and his fellow officers, the nominating com- 
mittee of the organization has recommended that the present officials be 
re-elected to carry on the work. The administration of Mr. Megan has 
been commended by the most enlightened members of the bar. It would 
be a grave mistake to intrust to new and untried hands the momentous 
tasks he has undertaken. 

“In connection with the receivership scandals, the unexplained delays 
in bringing certain indicted bankers to trial, and the deplorable weakness 
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of the judiciary, the community looks to the bar for fearless exposure of 
abuses and initiation of the requisite corrective measures. It is, there- 
fore, the duty and the interest of the bar association to retain an ad- 
ministration that has demonstrated its efficiency, and thus insure effective 
prosecution of the inquiries it has begun. 

“Carl R. Latham, new chairman of the association’s committee on 
receiverships, enjoys the confidence of the bar and of the community. But 
he will need resolute support. The re-election of the present officers 
would constitute a substantial guaranty of such support and a moral 
pledge of success for the efforts of the committee.” 





The New York Joint Conference on Legal Education 


In March a meeting was held and committees were appointed to 
organize in New York State a group representing law schools, bar asso- 
ciations, bar examiners, character committees and other agencies inter- 
ested in legal education and the question of admissions to the bar. This 
meeting was reported in the May number of “The Bar Examiner.” On 
May 26, a permanent organization of this group was effected under the 
title of the “Joint Conference on Legal Education.” As the organization 
was set up, the Conference will have three representatives from the bar 
associations of the First Department of the Appellate Division, which 
embraces Manhattan and Bronx of the City of New York, three repre- 
sentatives of the Appellate Division of the Second Department, which 
embraces Brooklyn and some outlying counties, and one representative 
each from the judicial districts in the Third and Fourth Departments, 
giving a representation to bar associations of twelve. Each of the ten 
law schools of the state registered by the State Board of Regents has one 
representative. Representatives of character committees and of the State 
Board of Law Examiners were placed in the category of non-voting ob- 
servers. 

The purpose of the Conference, as stated in the organizing resolution 
is to secure statistical information, interchange ideas and develop a source 
of suggestions with regard to matters pertaining to legal education and 
bar examinations, as well.as to act as a deliberative body to discuss and 
to make recommendations for the improvement of legal education and 
general fitness for admission to the bar in the State of New York. The 
Conference will merely play an advisory role and no resolutions by it 
will bind any constituent organization represented in it. 

A number of matters of interest were brought up. Mr. Philip J. 
Wickser, Secretary of the Board of Examiners, led the discussion on the 
character of the bar examination in New York and upheld the type of 
Yes-No examination which is given by the New York Board. Mr. Bernard 
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S. Deutsch talked on the desirability of limiting either absolutely or con- 
ditionally the right of an applicant to take the bar examination after a 
certain number of failures, and after this question had been discussed, 
a vote was taken which indicated that the sentiment of the meeting 
favored limiting the number of trials permitted to each applicant. A 
committee was appointed to consider it further. 


Dean Young B. Smith of the Columbia Law School appealed for some 
plan for the limitation of admission to the law schools of New York State. 
He made the point that no real progress could be made in keeping out of 
the bar those who were inherently unfit unless some plan of limitation of 
admission to the law schools was worked out and the practical difficulties 
overcome. A committee was appointed to study that subject. Dean Paul 
Shipman Andrews of the University of Syracuse Law School expressed 
the belief that the character committees found so few instances in which 
the applicant deserved to be permanently excluded, because of the fact 
that there were very few graduates of law schools who were really lacking 
in moral fibre or deficient in character at the time they left law school, 
but that it was impossible not to note the disillusionment and willingness 
to utilize unethical practices which some of the graduates seemed to 
acquire after a year or two of contact with members of the bar. 


The members present at the conference showed much interest and 
enthusiasm over its possibilities, and its future developments will be 
watched with a great deal of interest by all members of the profession 
who are particularly concerned with legal education or with admissions 
to the bar. 

The following officers were elected: 

President—Colonel Cornelius W. Wickersham. 
Vice-President—George A. Spiegelberg. 
Secretary—Lloyd N. Scott. 
Treasurer—Bernard S. Deutsch. 





California Tightens Up 


Number Passing 


Total Taking Last Examination 105 or 20 % 
Number of First Timers 71 or 36% 
Number of Repeaters 34 or 11% 





(From the Los Angeles Bar Association Bulletin, May 19, 1932) 

“The percentage of failures of those who took the last bar exami- 
nation is declared the highest on record in this state. Only seventeen per 
cent of the applicants examined in Los Angeles, and twenty-five per cent 
plus of those examined at San Francisco, passed. 
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times. 


“Of the two hundred applicants not previously examined sixty-two 
had degrees from California law schools. 
from evening or part-time schools, of whom fifteen per cent passed. 
One hundred per cent of those holding degrees from full-time California 
law schools approved by the American Bar Association, who took the ex- 
amination for the first time, passed.” 





“Of those examined, sixty-two per cent were repeaters, of whom one- 
half had failed at least twice before and some four and even six or seven 





Total Taking Examination.... 
Number Passing .... 
Number of First Timers........ 


Recent Bar Examination Results 


Thirty-four had degrees 


Number Passing...... 


Delaware Idaho 

9 7 

8or 89% 5or 71% 
6 7 

6 or 100% 5or 71% 














Kentucky 
67 
386 o0r 54% 
21 

Sor 38% 















Number of Repeaters............ 3 0 46 
Number Passing...... Zor 67% 0 28 or 61% 











Louisiana Minnesota Mississippi 
Total Taking Examination.... 44 56 39 
Number Passing...... 200r 45% 220r 39% 26 or 67% 
Number of First Timers........ 19 21 39 
Number Passing...... 10or 53% 9or 43% 26 or 67% 





Number of Repeaters............ 25 35 0 
Number Passing...... 10or 40% 130r 37% 0 

















Nebraska New York Rhode Island 

Total Taking Examination.... 36 1,932 39 
Number Passing...... 26o0r 72% 624o0r 32% 10or 26% 

Number of First Timers........ 32 237 15 
Number Passing...... 26or 81% 940r 40% 6or 40% 

Number of Repeaters............ 4 1,695 24 
Number Passing...... 0 530 or 31% 4or 17% 









South Carolina Utah West Virginia 

Total Taking Examination... 19 12 10 
Number Passing...... 16or 84% 8or 25% 5or 50% 

Number of First Timers........ 16 6 3 
Number Passing...... 15or 94% 3or 50% lor 33% 

Number of Repeaters............ 3 6 7 
Number Passing...... lor 33% 0 4or 57% 
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